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I. INTRODUCTION

The idea of human rights-inalienable, universal rights that individuals are
entitled to simply by virtue of being human-stands out as a significant
achievement of twentieth century legal thought. While the intellectual history
behind human rights certainly traces its roots back to the Enlightenment, the
specific principles we think of as human rights emerged from the more
immediate and bloody context of Nazi genocide. In particular, the Universal
Declaration of Human Rights emerged as a response to the central international
legal challenge of the twentieth century-the proper limits on state power visA-vis its own citizens, particularly those who are members of marginalized
with
racial, ethnic, or religious minorities.' As such, human rights deal mainly
2
how people should be treated by their government and its institutions.
Although we are only one decade into this century, it is already clear that
the close of the twentieth century did not draw a line under this basic human
rights question. One need look no further than the daily newspaper to realize
that abuses continue, and that neither the Universal Declaration, the Genocide
Convention, 3 nor the International Criminal Court have put an end to genocide.
Not only have these rights not eliminated this conduct by states, but the
growing proliferation of non-state actors raises a whole other set of challenges.
Profound questions remain about the utility of human rights for responding to
abuses committed by non-state actors, particularly multinational corporations.
At the same time, the new century and millennium bring new challenges.
In particular, environmental problems confront us ever more acutely. Each day
brings new evidence that human activity is dramatically and irreversibly
altering the entire planet, unraveling the life support systems on which we and
all other living creatures rely. The defining moral issue and social justice
challenge of the twenty-first century may well be the tragic effects of climate
change, just as genocide and the struggle against oppression of stigmatized
groups was the defining challenge of the twentieth century.4 As Amy Sinden

For a discussion of this point, see Roberta Cohen, Humanitarian Imperatives are
TransformingSovereignty, 10 Nw. J. INT'L AFF. 2 (2009), available at http://groups.northwes
tem.edu/njia/?p=79; Jackson Nyamuya Maogoto, Sovereignty in Transition:Human Rights and
InternationalJustice, 7 NOTRE DAME AusTL. L. REv. 83 (2005).
ofHuman Rights, 4 J. ETHICS
2 Seegenerally Thomas Pogge, TheInternationalSignificance
45, 47 (2000) (noting that for human rights to be implicated, the offending conduct must be in
some fashion official).
' Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948,
78 U.N.T.S. 277.
4 Amy Sinden, Climate Change and Human Rights, 27 J. LAND RESOURCES & ENVTL.

L. 255, 257 (2007).

2010]

HUMAN RIGHTS AND THE ENVIRONMENT

notes, human rights law has been, at least on the rhetorical level, "the law's
best response to profound, unthinkable, far-reaching moral transgression." 5
There is a great temptation to turn to this "law's best response" as we seek to
address climate change. 6
Thus, we see invocations of a human right to a healthy environment
throughout the climate change discourse. One form this invocation takes is
litigation in which communities argue that their justiciable human rights are
violated by activities that promote climate change. For example, the Inuit
people of the Arctic filed a petition with the Inter-American Commission on
Human Rights claiming that the acts and omissions of the United States with
respect to climate change are violating their human rights.7 Although it made
headlines, the suit has so far gone nowhere.8 Communities in Africa's Niger
Delta had more success suing Shell Oil9 on the theory that its wasteful practice

6Id.

Id.
' Petition to the Inter American Commission on Human Rights Seeking Relief from
Violations Resulting from Global Warming Caused by Acts and Omissions of the United States
(Dec. 7, 2005) [hereinafter Inuit Petition], availableat http://www.earthjustice.org/library/legal_
docs/petition-to-the-inter-american-commission-on-human-rights-on-behaf-of-the-inuitcircumpolar-conference.pdf.
8 For an in-depth discussion of the Inuit petition, see Hari M. Osofsky, The Inuit Petition
as a Bridge? Beyond Dialecticsof Climate Change and Indigenous People's Rights, 31 AM.
INDIAN L. REV. 675 (2007). The Inuit petition was dismissed without prejudice in 2006 because
the Commission was not convinced of the link between climate change and human rights.
Andrew C. Revkin, Inuit Climate Change PetitionRejected, N.Y. TIMEs, Dec. 16, 2006, at A9.
The Commission held hearings in early 2007 to explore this question. See Testimony of Martin
Wagner Before the Inter-American Commission on Human Rights (Mar. 1, 2007), availableat
http://www.earthjustice.org/library/legal-docs/testimony-before-iachr-on-global-warminghuman-rights-by-martin-wagner.pdf; see also SHEILA WATT-CLOUTIER, EARTH JUSTICE & CTR.
FOR INT'L ENVTL. L., GLOBAL WARMING AND HUMAN RIGHTS, available at http://www.earth
justice.org/library/references/Background-for-LAHRC.pdf(last visited May 21,2010). It has not
issued any further findings or decisions on this topic.
9 Gbemre v. Shell Petroleum Dev. Co. et al., [2005] No. FHC/B/CS/53/05 (F.H.C.)
(Nigeria), availableathttp://www.climatelaw.org/cases/case-documents/nigeria/ni-shell-nov05decision.pdf. Shell has reportedly failed to comply with the court order directing it to cease this
wasteful practice. Press Release, Climate Justice Programme, Shell Fails to Obey Court Order
to Stop Nigeria Flaring, Again (May 2,2007), availableat http://www.climatelaw.org/cases/cou
ntry/nigeria/media/2007May2/. The World Bank estimates that the quantity of gas being flared
and vented annually amounts to 25% of the United State's annual natural gas consumption.
Indeed, the quantity of natural gas flared in Africa each year equals half of that continent's
power consumption. See Press Release, World Bank, Oil Producing Countries, Companies Can
Help Mitigate Impact of Climate Change by Reducing Gas Flaring (Nov. 10, 2006) available
athttp://web.worldbank.org/WBSITE/EXTERNALTOPICS/EXTOGMC/EXTGGFR/O,,conte
ntMDK:21126868-pagePK:64168445-piPK:64168309-theSitePK:578069,00.html.
6
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of "gas flaring," which contributed more greenhouse gas emissions than all of
the other sub-Saharan African sources combined, constituted a human rights
violation.' 0 But, what is the appropriate relationship between the individual
human rights framework that developed in response to active and direct
government abuses, and the ravages of climate change, which is primarily the
result of private economic activity? While government policies, particularly
those involving exercise of governmental licensing, taxation, and policy
powers, obviously facilitate and channel private economic activity, there is, at
least arguably, a difference between these activities and the kinds of direct
government activities that human rights law has typically addressed." As a
result, United States courts have often stated that the legislative and executive
branches of government are better suited to establish environmental rights. 2
To the extent that human rights are about remedying the power imbalance
between individuals and their governments, they clearly resonate in the context
of climate change. ExxonMobil earned $45.2 billion in 2008."3 This is a
staggering number! It breaks down to more than $123 million per day; or more
than $5 million per hour; $85 thousand per minute; or $1,433.28 per second.

'o World Bank, Memorandumof the PresidentofthelnternationalDevelopmentAssociation
and the InternationalFinance Corporationto the Executive Directors on an Interim Strategy
Update for the FederalRepublic of Nigeria, 15, Report No. 23633-UNI (Feb. 13, 2002),
available at http://www.climatelaw.org/cases/case-documents/nigeria/report/section3/doc3.7.
pdf. In perhaps the most famous case invoking human rights in the struggle between oil
development and environmental protection, Shell Oil recently paid $15.5 million to settle
allegations concerning the company's involvement in the torture and murder of Ogoni leader
Ken Saro-Wiwa and other non-violent activists. See Wiwa v. Royal Dutch Petroleum Co., 226
F.3d 88 (2d Cir. 2000). Brought under the U.S. Alien Tort Claims Act, the case notably did not
make an environmental human rights argument, in part because prior ATCA jurisprudence has
refused to consider environmental claims under the statute. The complaint in Wiwa v. Shell is
available at http://ccrjustice.org/files/l 1.8.96%20%2OWiwa%2OComplaint.pdf.
" Indeed, cases proceeding on other theories, particularly nuisance rather than human rights,
continue to be filed. For example, the native Inupiat village of Kivalina, Alaska recently sued
nine oil companies (including Shell and ExxonMobil Corp.), fourteen power companies, and one
coal company for damages related to climate change. Complaint for Damages, Native Vill. of
Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2008) (No. 08-1138), available
at 2008 WL 594713. Massachusettsv. EPA, 549 U.S. 497 (2007), also proceeded on a nuisance
theory.
,2 See, e.g., Envtl. Def. Fund v. Army Corps of Eng'rs, 325 F. Supp. 728, 738 (E.D.
Ark. 1971) (noting the appropriate separation of powers for environmental issues).
13 EXXONMOBIL, FORM 10-K at 47 (filed Feb. 28, 2009), available at http://ir.exxon
mobil.com/phoenix.zhtml?c=115024&p=irol-sec&seccat0l .lrs=41&seccat0l .1_rcl10. The
consolidated financial statement is on page fifty-eight of that report. See also Press Release,
ExxonMobil, Exxon Mobil Announces Estimated Record 2008 Results (Jan. 30, 2009), available
at http://www.exxonmobil.com/Corporate/Files/news_release_earnings4q08.pdf.
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ExxonMobil's profits were greater than the GDPs of 111 of the 186 countries
about which the World Bank compiles statistics. 4 Royal Dutch Shell, though
not nearly as profitable as ExxonMobil, earned more than $23 billion in 2008,"
more than the GDP of 100 countries. 16 ExxonMobil has been spending part of
that vast intake of wealth in trying to discredit global warming science and the
Intergovernmental Panel on Climate Change (IPCC)."7 In 2008, the year it
earned almost $1,500 per second selling fossil fuels, a primary contributor to
catastrophic climate change, Exxon funded numerous groups claiming that
global warming is a hoax.' It is not surprising that those most affected by
climate change, like the Inuit whose Arctic home is melting beneath their feet;
farmers in Bangladesh and Africa who face flooding or drought; and nations
like Tuvalu and the Maldives whose very existence is threatened by rising sea
levels (not to mention coastal residents around the world), find it difficult to
match the influence that ExxonMobil and the rest of the fossil fuel producers
wield. So, how do we defuse that power dynamic? Is human rights discourse
the answer? Well, the first logical question is whether that discourse even
applies. Can we say there is a human right to a healthy environment?
There are certainly a host of emerging international norms about the
environment, particularly the right of access to environmental information; 9
intergenerational equity; 20 common but differentiated responsibilities;2'

14 WORLD BANK, WORLD DEVELOPMENT INDICATORS DATABASE (20 10),

availableathttp://

siteresources.worldbank.org/DATASTATISTICS/Resources/GDP.pdf.

"sROYAL DUTCH SHELL,

ANNUAL REVIEW AND SUMMARY FINANCIAL STATEMENTS 2008

(2008), availableat http://www.annualreview.shell.com/2008/summarybusinessreview/summa
ryofresults.php.
16 WORLD BANK, supra note 14.
'7 David Adam, ExxonMobil Continuingto Fund Climate Sceptic Groups, Records Show,
GuARDIAN (U.K.), July 1, 2009, http://www.guardian.co.uk/environment/2009/jul/O1/exxonmobil-climate-change-sceptics-funding.
"SId.; John Carey, Exxon's ClimateDenial Again, BUS. WK., May 22, 2007, http://www.
businessweek.com/investing/greenbusiness/archives/2007/05/exxonsclimate.html.
"9The Aarhus Convention is the most notable articulation of this right. Convention on
Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters art. 1, June 25, 1998, 2161 U.N.T.S. 447 [hereinafter Aarhus
Convention]. Other examples include the right of advanced informed consent in the Cartagena
Protocol and the Declaration of the Rights of Indigenous Peoples. Cartagena Protocol on
Biosafety to the Convention on Biological Diversity, Jan. 29, 2000, 2226 U.N.T.S. 208
[hereinafter Cartagena Protocol]; Declaration on the Rights of Indigenous Peoples, G.A.
Res. 61/295, Annex, U.N. Doc. A/RES/61/295 (Sept. 13, 2007).
20 See generally EDITH BROWN WEISS, IN FAIRNESS TO FUTURE GENERATIONS:
INTERNATIONAL LAW, COMMON PATRIMONY, AND INTERGENERATIONAL EQUITY 17-46 (1989).

21 Dinah Shelton, Describingthe Elephant:InternationalJusticeand EnvironmentalLaw,
in ENVIRONMENTAL LAW AND JUSTICE IN CONTEXT 55-63 (Jonas Ebbesson & Phoebe Okowa
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precautionary decision-making;22 and the polluter pays principle.23 That said,
there is also vigorous debate about whether these norms have coalesced into a
new human right-the right to a healthy environment. Rather than wade into
those murky waters, I would like to bracket the question of whether these
emerging norms give rise to a human right to a wholesome environment
because the answer to that question is not relevant to an assessment of their
possible resonance within the domestic regulatory arena. Regardless of
whether these norms amount to a free-standing human right, they undoubtedly
enrich our understanding of human rights clearly articulated in the Universal
Declaration and the Human Rights Conventions like the right to life,24 health,25
culture,26 and property.27 Justice Weeramantry, for one, has characterized
protecting the environment as "a vital part of contemporary human rights
doctrine, for it is a sine qua non for numerous human rights such as the right
to health and the right to life itself.' '21 Moreover, these norms certainly
represent a gathering international consensus about the relationship between
states and individuals vis-A-vis the environment, about the association between
international environmental norms and established human rights. It is to that
international consensus that this Article directs attention, with the hope that
resorting to the human rights discourse as part of the domestic regulatory
process can enrich our understanding of environmental rights currently
conveyed by domestic law in the United States.
This Article focuses on how international human rights and their associated
environmental norms can be useful for deepening the domestic legal process,
particularly in the area of public participation in environmental decisionmaking in an age of global warming. To make this argument, this Article looks
eds., 2009).
22 See, e.g., Philippe Sands, InternationalLaw in the Field of Sustainable Development:
EmergingLegal Principles,in SUSTAINABLE DEVELOPMENT AND INTERNATIONAL LAW 54-66
(Winfried Lang ed., 1995) (describing all of the emerging international environmental law
principles listed in the text above).
23 The polluter pays principle dates back to the Trail Smelter Arbitration and is among the
most venerable and well-established principles of international environmental law. For a full
discussion of the Trail Smelter Arbitration, including edited versions of the decisions
themselves, see generally TRANSBOUNDARY HARM IN INTERNATIONALLAW: LESSONS FROM THE
TRAIL SMELTER ARBITRATION (Rebecca M. Bratspies & Richard A. Miller eds., 2006).

24 Universal Declaration of Human Rights, G.A. Res. 217A, at 17, art. 3, U.N. GAOR, 3d
Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec. 12, 1948).
21 Id. art. 25.
26 Id. art. 27.
217Id. art. 17.
2s Gabcikovo-Nagymaros Project (Hung. v. Slovk.), 1997 I.C.J. 7, 91 (Sept. 25) (separate

opinion of Vice-President Weeramantry).
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at the process by which the United States approved oil leases in the Chukchi
Sea, and how that process might have been improved had it been enriched by
the international norms that would generally be considered to make up the
putative right to a healthy environment. Part II provides a general introduction
to the intersection of international human rights and environmental law. Part
HI offers a brief framework of the relevant domestic laws and then Part IV
examines what the United States actually did to implement those laws in the
context of the Chukchi Sea leases. Part V shows how interpreting these
domestic legal obligations through the lens of the international environmental
norms that make up the putative right to a healthy environment would make the
domestic regulatory process not only better, fairer, and more legitimate, but
also more likely to ensure that the state respects the human rights of its citizens.
At the same time, Part VI points out some key limitations of the
anthropocentric human rights approach for achieving environmental ends.
This Article does not argue that there is an international human right to a
healthy environment. Nor does it propose that the United States adopt
international human rights as articulated in the Universal Declaration of Human
Rights and the International Covenants as domestic law. It is not that I
necessarily disagree with either proposition, but both are theoretical matters,
and this Article focuses on practicality-on how available tools for "on-theground implementation" can make for a better regulatory system. Thus, my
argument is more prudential than normative: regulators should incorporate
environmental human rights concerns into domestic decision-making
processes, not because incorporation of these concerns is mandatory under any
existing hierarchy of law, but because it is useful.
II. HISTORY OF THE HUMAN RIGHTS APPROACH TO
ENVIRONMENTAL PROBLEMS

International law first recognized the link between environmental protection
and human rights in the Stockholm Declaration, adopted by the 1972 United
Nations Conference on the Human Environment.29 Principle 1 of this
Declaration proclaims that, "Man has the fundamental right to freedom,
equality and adequate conditions of life, in an environment of a quality that
permits a life of dignity and well-being, and he bears a solemn responsibility
' 30
to protect and improve the environment for present and future generations."
29 U.N. Conference on the Human Environment, Stockholm, Swed., June 5-16, 1972,

Declaration,U.N. Doc. A/CONF.48/14/Rev. 1 (June 16, 1972), reprintedin 11 I.L.M. 1416
(1972).
30Id.at princ. 1.
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The 1992 United Nations Conference on the Environment and
Developmente3' (UNCED or the Rio Conference) focused global attention on
environmental concerns and more particularly on the unsustainable nature of
human activities. More importantly, the Rio Declaration,32 issued at UNCED,
recognized that human activity was undermining the integrity of natural
systems on which human life and society depend. Yet the Rio Declaration did
not, as some had hoped, announce a human right to a healthy environment. In
fact, considering the fact that such language had been proposed and rejected
from the Declaration, Rio may in fact represent a significant step away from
such a commitment. From Rio onward, an explosion of international treatymaking produced a wealth of multilateral environmental agreements covering
everything from access to environmental information33 to greenhouse gas
emissions34 to persistent organic pollutants. 35 None of these agreements have
employed a human rights framing.
The United Nations' 1994 Human Rights and the Environment Report
proposed explicitly consolidating these norms into an articulated right to a
' by
"satisfactory environment" 36
declaring that "[a]ll persons have the right to
a secure, healthy and ecologically sound environment."3 7 As proposed, this
right would encompass the right to be free "from pollution, environmental
degradation and activities that adversely affect the environment ' ' 8 as well as
a positive right to "protection and preservation of the air, soil, water, . . . and
the essential processes and areas necessary to maintain biological diversity and
ecosystems."3 9 Other draft principles reiterate the information and procedural

31 U.N. Conference on Environment and Development, Rio de Janeiro, Braz., June 3-14,
1992, 31 I.L.M. 874 (1992).
32 Rio Declarationon EnvironmentandDevelopment,Annex I, U.N. Doc. A/CONF. 151/26

(vol. I) (Aug. 12, 1992) [hereinafter Rio Declaration].
33 Aarhus Convention, supra note 19, art. 1.
34 U.N. Framework Convention on Climate Change, openedfor signatureMay 9, 1992, S.
TREATYDOC. No. 102-38, 1771 U.N.T.S. 107; Kyoto Protocol to the United Nations Framework
Convention on Climate Change, Dec. 11, 1997, 37 I.L.M. 22 (1998).
" Stockholm Convention on Persistent Organic Pollutants, May 22, 2001, S. TREATY Doc.
No. 107-5, 2256 U.N.T.S. 119.
36 See U.N. Econ. & Soc. Council [ECOSOC], Comm'n on Hum. Rts., Sub-Comm'n on
Prevention of Discrimination & Prot. of Minorities, Human Rights and the Environment, 261,
UN Doc. E/CN.4/Sub.2/1994/9 (July 6, 1994) (preparedby Faima Zohra Ksentini) (proposing
the consolidation of a right to a satisfactory environment as an integral aspect of peace and
security).
17 Id. Annex I, 2.
38 Id. 5.
39 Id. 6.
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rights4" endorsed by Principle 10 of the Rio Declaration4" and enshrined in the
Aarhus Convention.42 Fifteen years later, the prospect for any such clear
declaration of a human right to a healthy environment seems quite distant.
Among the major sticking points are questions such as: who would hold such
a right; how would it account for future generations and group rights; how
could the right be enforced; and 43in an ever-more integrated, globalized world,
would the right have any limits?
Given that pattern, why do we keep returning to the question of whether
there is a human right to a healthy environment? The answer is fairly obvious.
Despite the impressive body of normative international environmental law, the
project's on-the-ground, real world success has been underwhelming. The
aggregate consequences of environmental exploitation threaten the very
existence of life on earth.' Unchecked commoditization continues to numb
people to the natural world. 45 The legal project seems stymied-unable to

15-20.
10 provides:
Environmental issues are best handled with participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have
appropriate access to information concerning the environment that is held by
public authorities, including information on hazardous materials and activities
in their communities, and the opportunity to participate in decision-making
processes. States shall facilitate and encourage public awareness and
participation by making information widely available. Effective access to
judicial and administrative proceedings, including redress and remedy, shall
be provided.
Rio Declaration,supra note 32.
42 The Preamble to the Aarhus Convention "recognize[es] that adequate protection of the
environment is essential to human well-being and the enjoyment of basic human rights,
including the right to life itself." Aarhus Convention, supra note 19.
13 That critique is separate and apart from the more fundamental objection that
an
overemphasis on rights actually interferes with social change by obscuring recognition of social
duties and fragmenting accountability. See MARY ANN GLENDON, RIGHTS TALK: THE
IMPOVERISHMENT OF POLITICAL DISCOURSE (1991) (outlining the questions surrounding human
rights discourse).
40

Id.

41 Principle

4See,
e.g., FOOD & AGRIC. ORG. OF THE U.N., THE STATE OF WORLD FISHERIES AND
AQUACULTURE 2006 (2007), available at http://www.fao.org/docrep/009/a0699e/a0699e00.

HTM; U.N. Convention to Combat Desertification in Countries Experiencing Serious Drought
and/or Desertification, Particularly in Africa, opened for signature Oct. 14, 1994, 1954
U.N.T.S. 3; INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2007: THE
PHYSICAL SCIENCE BASIS-SUMMARY FOR POLUCYMAKERS (2007), availableat http://www.ipcc.

ch/pdf/assessment-report/ar4/wgl/ar4-wg 1-spm.pdf.
41 Of course, some question the entire concept of "the natural world," pointing to millennia
of human manipulation of ecosystems and species as evidence that there is no such thing. See
Robert H. Nelson, Environmental Religion: A Theological Critique, 55 CASE W. RES. L.
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convert progress in negotiating legal documents into significant advances in
preserving and protecting the earth's ecosystems. It is frustration with this
system that prompts renewed calls for recognition of a human right to a healthy
environment.
The move to identify and codify a human right to a healthy environment is
one approach for straddling these many interactions by giving them a coherent
orientation. The invocation of other human rights norms to inform existing
environmental decision-making processes is another. Both are proposed with
increased frequency in response to a growing sense of environmental crisis.
Yet, it is not at all clear that a human rights-based framework will be successful
in this area. After all, environmental problems are complex and ambiguous,
straddling multifaceted interactions between ecological and human systems.
Successfully responding to these problems requires a dynamic balancing
process capable of accounting for rapid technological change amidst
conflicting national imperatives. At the same time, many instances generating
the most pressure for invoking human rights involve the environmental rights
of indigenous peoples. Given the tenuous historical relationship between
indigenous groups and international law, and the ambiguities of group rights
as human rights, the Draft Declaration on Indigenous Rights notwithstanding,
it is difficult not to notice the irony of this use of human rights principles.
The rest of this Article tests the strengths and weaknesses of a human rights
based approach to environmental protection by examining how a human rights
orientation might have reshaped a significant recent United States
environmental regulatory decision-the decision to lease a vast swath of the
Chukchi Sea for oil and gas exploration.46 This decision is part of a national
energy strategy that has focused on increasing domestic production of fossil
fuels.47

REv. 51, 74-78 (2004) (situating various environmental visions of the natural world in a
religious context).
' Press Release, Minerals Management Service, MMS Chukchi Lease Sale 193 Breaks
Energy Records with $2.6 Billion in High Bids (Feb. 6,2008), http://www.mms.gov/ooc/press/
2008/press0206.htm [hereinafter Press Release, Minerals Management Service].
" See, e.g., Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005); Energy
Independence and Security Act of 2007, Pub. L. No. 110-140, 121 Stat. 1492 (2007). In spring
2010, President Obama announced a decision to open vast swaths of the Atlantic Seaboard, the
Eastern Gulf of Mexico, and Northern Alaska to offshore oil exploration and production. See
Press Release, White House Office of the Press Sec'y, Remarks by the President on Energy
Security at Andrews Airforce Base (Mar. 31, 2010), http:/Iwww.whitehouse.gov/the-pressoffice/remarks-president-energy-security-andrews-air-force-base-3312010. Just one month later,
British Petroleum (BP) created the worst environmental disaster in United States history, when
the Deepwater Horizon drilling rig exploded, killing eleven workers and sending torrents of oil
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Of all the climate change issues that face the United States in its domestic
policy sphere, few are as rancorous as the question of whether to allow off-shore
oil exploration and drilling. The urge to "drill baby drill"4' regardless of the
social and economic consequences represents a mindset at odds with sustainable
development. The public is sharply divided, with environmentalists, often
supported by local governments and indigenous groups, squaring off against oil
companies and oil-independence nativists. Genuine public consideration of the
rapid environmental changes we are witnessing has been lost in the cacophony.
As the United States grapples with the proper balance between the nation's
immediate energy desires and long-term sustainability interests it needs a new
way of framing the energy discourse to account for the warming, shrinking
world. Human rights can provide that frame.
III. A BRIEF OVERVIEW OF THE RELEVANT UNITED STATES
LAW AT PLAY IN THE CHUKCHI SEA LEASES

The United States currently does not recognize a federal constitutional right
to a healthy environment. This remains true despite decades of discussion about
whether such a right should be subject to constitutional guarantee. The first
meaningful attempt to enshrine environmental rights in the U.S. Constitution
came in 1968 when Wisconsin Senator Gaylord Nelson proposed a constitutional
amendment which read: "Every person has the inalienable right to a decent
environment. The United States and every State shall guarantee this right. '4 9
Although this and similar subsequent attempts5° to include environmental rights
in the U.S. Constitution failed, Senator Nelson's proposed amendment certainly
did much to raise awareness about then-looming environmental issues.
The absence of a federal constitutional right does not mean that there are no
environmental rights in United States' law. First, many states guarantee some

gushing into the Gulf ofMexico. Among other official responses, the President reversed course
on his offshore oil plans. Raymond Gellner, ObamaExtends Ban on OffshoreDrilling,Cancels
Virginia,Delays AlaskaLeases, EXAMINER, May 27, 2010, http://www.exam iner.com/x- 11326Liberal-Examinery2010m5 d27-Obama-extends-ban-on-offshore-drilling-cancels-Virginiadelays-Alaska-leases-MMS-chief-fired.
48 This chant from the 2008 Republican National Convention became a campaign slogan for
the failed presidential bid of republican John McCain and his umnning mate Sarah Palin. See
Posting of Jeffrey Ball to WSJ Blog, Palin's Policy: Drill, Baby, Drill, http://blogs.wsj.com/envi
ronmentalcapital/2008/09/04/palins-policy-drill-baby-drill/ (Sept. 4, 2008, 8:26 EST).
41 Carole L. Gallagher, The Movement to Create an Environmental Bill of Rights: From
EarthDay, 1970 to the Present,9 FoRDHAM ENVTL. L.J. 107, 120 (citing H.R.J. Res. 1321,90th
Cong. (1968)).
'o Id. (citing H.R.J. Res. 1205, 91st Cong. (1970)).
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version of environmental rights in their state constitutions. Second, there are
a host of federal legislative enactments that create environmental rights akin to
those identified with a human right to a healthy environment.
The National Environmental Policy Act (NEPA) recognizes "the profound
impact of man's activity on... the natural environment. .... 51 Additionally,
NEPA announces "a national policy which will encourage productive and
enjoyable harmony between man and his environment; [and] to promote efforts
which will prevent or eliminate damage to the environment .....""

To that

end, NEPA explicitly commits the federal government to, "(1) fulfill the
responsibilities of each generation as trustee of the environment for succeeding
generations; [and] (2) assure for all Americans safe, healthful, productive, and
esthetically and culturally pleasing surroundings .... ""
NEPA requires that the federal government consider the environmental
consequences of its actions before making major decisions. Although it has
been interpreted to create only procedural rather than substantive
environmental rights, these rights are still significant. You have the right to
demand that the environmental consequences of government activities be given
due consideration. As part of this process, you are entitled to information
necessary to facilitate your participation in this process, a right clearly related
to the emerging international environmental norms about access to information.
These rights can be enforced in a court of law. 4

5'National Environmental Policy Act of 1969, 42 U.S.C. § 4331 (a) (2006).
52 Id.§ 4321.
13 Id.§ 4331(b). NEPA has been emulated in over eighty countries. See Maria Rosfrio
Partidirio & Ray Clark, Introduction, in PERSPECTIVES ON STRATEGIC ENVIRONMENTAL
ASSESSMENT 1 (Maria Rosdrio Partidirio & Ray Clark eds., 2000) (describing diffusion and
evolution of environmental impact assessment requirements internationally); Christopher Wood,
What Has NEPA Wrought Abroad?, in ENVIRONMENTAL PoLIcY AND NEPA: PAST, PRESENT,
AND FUTURE 99, 100, 107-09 (Ray Clark & Larry Canter eds., 1997). Environmental impact
assessments are also required in numerous international conventions. See, e.g., Protocol on
Environmental Protection to the Antarctic Treaty art. 3.2(c), Oct. 4, 1991, 30 I.L.M. 1455
(1991). An entire international convention is now devoted to the topic. Convention on
Environmental Impact Assessment in a Transboundary Context, Feb. 25, 1991, 1989
U.N.T.S. 309.
" Unlike many other environmental statutes, NEPA does not contain a citizen's suit
provision. Therefore, suits must proceed under the APA and must request that a reviewing court
"compel agency action unlawfully withheld or unreasonably delayed," 5 U.S.C. §706(1) (2006),
and in addition or in the alternative to "hold unlawful and set aside agency action, findings, and
conclusions found to be (A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with the law... [or] (D) without observance of procedure required by law." 5
U.S.C. § 706(2) (2006).
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The Clean Air Act requires that national ambient air quality standards be set
at a level that protects the public's health and welfare. 5 In doing so, the Act
prohibits anyone from putting anything into the air that will harm the health or
welfare of others. The Act also requires that states create, implement, and
enforce plans for ensuring that this ban on harmful substances in the air is
achieved. 6 The statutory language thus creates specific, nondiscretionary
duties on the federal government and places obligations on the state to deliver
clean air to its citizens and residents in order to protect their health,
community, and property. The interested public has the right to go to court to
demand that the U.S. Environmental Protection Agency (EPA) promulgate
such rules.57 The public also has the justiciable rights to participate in the
rulemaking process5" and to demand that polluters comply with the law.59
The Clean Water Act similarly invokes public health as the reason for
limiting toxic pollutants in our water.6" Indeed, the Clean Water Act identifies
eliminating all pollution of United States' waters as a national goal.6' Like the
Clean Air Act, it creates rights that can be enforced in court.62 Again, you have
the justiciable right to demand that the required standards be promulgated and
implemented.
These statutes arguably guarantee substantive rights to individuals and
communities, and create the possibility of individual juridical enforcement of
those rights, should the govemment fail to do so in its representative capacity.
Note how similar these rights are to aspects of the emerging environmental
norms of access to information and advanced informed consent that are part of
the putative right to a healthy environment. Statutory rights are not the same
as human rights, because there are still issues of standing 63 that complicate
" Clean Air Act, 42 U.S.C. § 7409 (2006).
56 Id. § 7410.

42 U.S.C. § 7604 (authorizing any person to bring a suit against the Administrator for
failing to perform any nondiscretionary duty). See generally Massachusetts v. EPA, 549
U.S. 497, 528-35 (2007) (holding that EPA cannot avoid its statutory duties under the Clean Air
Act).
" These rights are enshrined in the Administrative Procedure Act, 5 U.S.C. §§ 553, 706
(2006).
9 42 U.S.C. § 7604(a).
o Clean Water Act, 33 U.S.C. § 1312 (2006).
61 Id. § 1251(a)(1).
62 Id. § 1365 (authorizing civil action by "any citizen" alleging point source of pollution is
17

in violation of permit or order or alleging that Administrator has failed to perform a nondiscretionary duty).
63 Indeed, the Supreme Court recently complicated the standing question in a fashion that
is likely to have repercussions for environmental plaintiffs. Summers v. Earth Island Inst., 129
S. Ct. 1142 (2009). See generally CHRISTOPHER D. STONE, SHOULD TREES HAVE STANDING?

GA. J. INT'L & COMP. L.

[Vol. 38:649

access to the courts; nevertheless, they are claimable rights that individuals
currently hold against their government.
Yet, rights can be fickle, subject to interpretation, and prone to dilution.
Some argue that these environmental rights have largely been read out of the
domestic environmental statutes. NEPA, in particular, has been interpreted to
create only procedural, rather than substantive rights. 64 As a result, its putative
role as an "environmental Magna Carta" 5 and as a "national charter for
protection of the environment ' has been thwarted. At the same time,
unambiguous environmental commitments in the Clean Water Act, the Clean
Air Act, and other environmental statutes have been interpreted creatively to
diminish environmental rights into mere "interests" that can be weighed against
67
costs and other "interests." More fundamentally, the doctrines of standing,
and political question, 6 have been used to limit the scope of who can access the
courts in order to claim these rights.
Emerging international law environmental norms might be a way to
reestablish these environmental rights, qua rights, into United States'
environmental law. In short, a human rights focus might help us rethink our
current understanding of United States' regulatory regimes for the
environment. However, an attribute that U.S. environmental statutes share with

AND OTHER ESSAYS ON LAW, MORALS AND THE ENvIRONMENT (1996) (arguing for an expansion

in standing through special guardians empowered to speak for different elements in nature).
6 Robertson v. Methow Valley Citizens Council, 490 U.S. 332,351-53 (1989) (stating that
"NEPA merely prohibits uninformed-rather than unwise-agency action"); Marsh v. Or. Nat.
Resources Council, 490 U.S. 360, 371 (1989); Vermont Yankee Nuclear Power Corp. v. Nat.
Res. Def. Council, Inc., 435 U.S. 519, 558 (1978) (concluding that "NEPA does set forth
significant substantive goals for the Nation, but its mandate to the agencies is essentially
procedural").
65 H.R. Rep. No. 92-316, at 1 (1971); Richard A. Liroff, NEPA Litigation in the 1970s: A
Deluge or a Dribble?,21 NAT. RESOURCES J. 315, 316 (1981).
" Council on Environmental Quality, 40 C.F.R. § 1500.1(a) (2010).
67The Supreme Court's most recent standing case, Summers v. Earth Island Inst., 129 S.
Ct. 1142 (2009), may have significantly narrowed the doctrine of standing, and consequently
limited the class of people who will have access to the courts to enforce these rights.
61 In two cases decided in 2009, the Second and Fifth Circuits allowed global warming
nuisance suits against power companies to go forward, concluding that the political question
doctrine did not bar the suit. Connecticut v. Am. Elec. Power Co., 582 F.3d 309 (2d Cir. 2009);
Comer v. Murphy Oil USA, 585 F.3d 855 (5th Cir. 2009). The Fifth Circuit reviewed the Comer
en banc, but unable to form a quorum, concluded that it had no choice but to reinstate the district
court decision dismissing the case, despite a panel decision overturning it. Comer v. Murphy
Oil USA, No. 07-60756, WL 2136658 (May 28, 2010). Contemporaneous with the 2009
decisions in Comer andAmerican ElectricPower Company, a California District Court reached
a directly contrary result in Native Vill. ofKivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863
(N.D. Cal. 2009).
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each other and with human rights norms is that they identify humans as the
center of the environmental protection enterprise.
IV. WHAT PROCESS OCCURRED IN THE CHUKCHI SEA LEASES AND
69
WHAT ARE THE KEY ENVIRONMENTAL ISSUES?

The Chukchi Sea separates northwestern Alaska from northeastern Siberia.
It serves as the lifeblood for communities like the Native Village of Point
Hope, where residents have relied on the sea for cultural and nutritional
subsistence for thousands of years. One oil spill could destroy their way of life.
The Chukchi Sea is home to endangered bowhead whales; a critical habitat for
endangered spectacled eider; and an important summer feeding ground for the
Pacific walrus.70 It is also home to roughly 10% of the Arctic's polar bears.
Unfortunately for the native Inuit and the endangered fauna, the United States
portion of the Chukchi Sea is believed to hold fifteen billion barrels of

69 Author's Note: The April 20, 2010 explosion of the Deepwater Horizon, and the

subsequent catastrophic oil spill has focused national attention on the inadequacies of the
regulatory regime governing offshore drilling. See e.g., Dan Rohlf, What ifMMS hadFollowed
the Law When Consideringthe DeepwaterHorizon Permit?,CTR. PROGRESSIVE REFORM BLOG,
May 19, 2010, http://www.progressivereform.org/CPRBlog.cfin?idBlog=BOB98CA9-D2F4B015-E31F82A654341AA3; Rebecca Bratspies, Deepwater Horizon Disaster: Day 46,
INTLAWGRRiS (June 5,2010,6:16EST), http://intlawgrrls.blogspot.com/2010/06/deepwater-hor
izon-disaster-day-46.html. While most of that attention has naturally focused on the Gulf of
Mexico, and the leases for deepwater drilling approved there, the connections between poor
regulatory oversight in the Gulf of Mexico and in Alaska are becoming clearer. Editorial, The
ArcticAfter the Gulf,N.Y. TIMES, May 26, 2010, at A26, availableat http://www.nytimes.com/
2010/05/26/opinion/26wed2.html; Ian Urbina, BP is PursuingAlaska DrillingSome CallRisky,
N.Y. TIMES, June 24, 2010, at Al, available at http://www.nytimes.com/2010/06/24/us/24rig.
html. In particular, the Deepwater Horizon disaster may have significant ramifications for the
Chukchi Sea leases described in this section. Currently, activities on those leases are suspended
until at least 2011. Neil Shader, Victory in the Arctic! Oil Drillingin Alaska's Beaufort and
ChukchiSeas Postponed,WILDERNESS SOCIETY (May 27, 2010, 15:57 EST), http://wilderness.
org/content/victory-arctic-oil-drilling-postponed. Going forward, the lack of environmental
assessment, and cavalier disregard of the risks posed by oil spills that characterized these leases
may mean that federal regulators will require significant changes before deciding whether or
how to allow them to be developed. It is devoutly to be hoped that federal regulators learn from
Deepwater Horizon, and apply those lessons to oil exploration in the Chukchi Sea.
'0 Pacific walrus are currently protected under the Marine Mammal Protection Act, and will
likely soon be listed under the Endangered Species Act. Press Release, U.S. Fish and Wildlife
Service, Protection ofthe Pacific Walrus Under the Endangered Species Act May Be Warranted,
U.S. Fish and Wildlife Service Finds (Sept. 8, 2009) [hereinafter Press Release, U.S. Fish and
Wildlife Service], availableat http://www.fws.gov/news/newsreleases/showNews.cftn?newsld=
9AB69D79-B55D-6855-C9C8E9E2D5536DB 1.
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recoverable oil and seventy-six trillion cubic feet of recoverable natural gas.7
Even though burning of fossil fuels is a primary threat to Arctic ecosystems
like the Chukchi Sea, the attraction of this petro-wealth proved irresistible, and
the federal government opened approximately 29.7 million acres of the pristine
Chukchi Sea to oil and gas development activities.
On February 6,2008, the Minerals Management Service (MMS), an agency
within the Department of the Interior, auctioned off oil and gas leases within
the Chukchi Sea. 72 An American subsidiary of Royal Dutch Shell, the same
company sued for its gas flaring activities in Nigeria, paid $2.6 billion for the
right to develop the Chukchi Sea through oil and gas exploration leases. Shell
was also the highest bidder for leases in the adjacent Beaufort Sea.73 Shell is
a business, it expects to profit from those leases for which it paid record
amounts. But, what about the rest of society? Before selling these kinds of
leases, the Department of Interior was required by law to examine and consider
the environmental impacts of the proposed leases. It is in that evaluative
process that resort to emerging environmental norms might be critical.

7" Outer Continental Shelf (OCS), Alaska Region, Chukchi Sea/Hope Basin, 68 Fed.
Reg. 14,425, 14,427 (Mar. 25, 2003). For perspective, the anticipated amount of recoverable
oil in the Chukchi Sea amounts to roughly 13% of Iraq's proven reserves. See U.S. Energy
Information Administration, Iraq: Oil, http://www.eia.doe.gov/emeu/cabs/Iraq/Oil.html (placing
Iraq's proven reserves at 115 billion barrels, though suggesting this might be an underestimate)
(last visited June 19, 2010). U.S. daily consumption of oil is almost twenty-one million
Nation Master, Energy Statistics, Oil Consumption (Most Recent) by
barrels/day.
Country, http://www.nationmaster.com/graph/ene oil con-energy-oil-consumption (last visited
June 19, 2010). So this is roughly a two year supply of oil.
72 Press Release, Minerals Management Service, supranote 46.
'3 These leases have also been under a legal cloud. In late 2008, the Ninth Circuit concluded
that MMS failed to properly fulfill its duties under NEPA before issuing Shell a drilling permit
under these leases. Alaska Wilderness League v. Kempthorne, 548 F.3d 815 (9th Cir. 2008).
This decision was later withdrawn and vacated. Alaska Wilderness League v. Kempthorne, 559
F.3d 916 (9th Cir. 2009). A different panel of the Ninth Circuit subsequently rejected a different
NEPA challenge to the lease itself. North Slope Borough v. Minerals Mgmt. Serv., 343 Fed.
App'x 272 (9th Cir. 2009). Nonetheless, Shell subsequently withdrew the drilling plan. Yereth
Rosen, Shell FormallyShelves BeaufortExplorationPlan,REUTERS, May 6,2009, http://www.
reuters.com/article/GCA-Oil/idUSTRE54569M20090506?pageNumber--l &virtualBrandChan
nel=0. The Obama Administration recently delayed any drilling activities on these leases
until 2011. Steven Thomma, Obama Suspends Drilling in Arctic Ocean, ANCHORAGE DAILY
NEWS, May 27, 2010, http://www.adn.com/2010/05/27/1296014/arctc-drilling-suspended-atleast.html. For the effect of this decision on Shell's Beaufort sea leases, see Tim Bradner, Shell
Vows to Keep Office, Alaska Staff,JUNEAU EMPIRE, June 21, 2010, http://www.juneauempire.
com/stories/0621 10/sta_657048192.shtml.
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In 2003, the Secretary of the Interior first floated the idea of leasing part of
the Chukchi Sea for oil and gas exploration.74 She solicited comments in order
to "ensure a decision that considers the concerns of all respondents in future
decisions in this leasing process., 75 Under NEPA, the MMS was required to
prepare an Environmental Impact Statement (EIS) to assess the effects that its
proposed action would have on the pristine Chukchi Sea environment.
According to the Federal Register notice that accompanied publication of the
draft EIS, the EIS analyzed the "potential direct, indirect, and cumulative
environmental impacts of the sale, including estimated exploration and
development and production activities related to the sale, on the physical,
biological, and human environments in the Chukchi Sea area., 76 Yet, the
scoping document and the final EIS ignored some of the most obvious
environmental impacts from the proposed development.
In particular, despite an internal report specifying the likelihood of oil
spills, 77 and the lack of technology to respond to oil spills in the Arctic, the EIS
did not consider the deleterious effects these oil spills will have on vulnerable
Alaskan fauna, including polar bears, walrus, and whales. 78 The EIS also
minimized the likelihood and size of any oil spills by using a production
estimate significantly lower than the one billion barrels the agency had
elsewhere concluded would be the minimum economically viable level of
production. Even with this manipulation of the data, the agency concluded that
there was a 40% chance of a significant oil spill.79 The EIS similarly failed to
consider the cumulative effects of oil and gas exploration in the Chukchi and

71 Outer Continental Shelf (OCS), Chukchi Sea/Hope Basin, 68 Fed. Reg. at 14,425, supra
note 71.
75id.
76 Chukchi Sea Planning Area Oil and Gas Lease Sale 193 and Seismic Surveying Activities
in the Chukchi Sea, 71 Fed. Reg. 60,751, 60,751 (Oct. 16, 2006).
77 BERCHA GROUP & U.S. DEP'T OF INTERIOR MINERALS MGMT. SERV., ALTERNATIVE OIL
SPILL OCCURRENCE ESTIMATORS AND THEIR VARIABILITY FOR THE CHUKCHI SEA - FAULT TREE

METHOD (2006), availableathttp://www.mms.gov/alaska/reports/2006rpts/2006_033vol

1.pdf.

78 See MINERALS MGMT. SERV., SCOPING REPORT: CHUKCHI SEA PLANNING AREA OIL AND

GAS LEASE SALE 193 ENVIRONMENTAL IMPACT STATEMENT 9 (2006), availableat http://www.

mms.gov/alaska/cproject/Chukchi193/Scoping/o20ReportLS193.pdf (raising concerns about
serious problems associated with the possibility of an oil spill in the Chukchi Sea). Even as the
MMS actively promoted these oil leases, it conceded that oil spills are likely from its proposal
to open up the Chukchi Sea to oil and gas development. And, according to the U.S. Army Corps
of Engineers, there are no effective methods for cleaning up oil spills in Arctic waters.
79 MINERALS MGMT. SERV., CHUKCHI SEA PLANNING AREA, OIL AND GAS LEASE SALE 193
AND SEISMIC SURVEYING ACTIVITIES IN THE CHUKCn SEA: FINAL ENVIRONMENTAL IMPACT
STATEMENT, 11-33 (2007), available at http://www.mms.gov/alaska/ref/EIS%20EA/Chukchi_
FEIS_193/feis_ 193.htm [hereinafter FINAL EIS].
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Beaufort Seas;8 increased boat traffic and spills attributable to a proposed
liquid natural gas transfer station;8 ' and the overall contribution that the oil and
gas extracted from the Chukchi sea would make to the problem of global
warming-a problem that is jeopardizing the survival of polar bears and other
arctic marine mammals 2 and is likely to undermine the cultural survival of
Alaska's native populations.
At the same time that MMS was conducting this flawed EIS process, the
U.S. Geological Survey (USGS) was predicting that, due to global warming,
most of the polar bears would be gone within the next fifty years, along with
the sea ice on which they depend.8 3 Based on these predictions, the U.S. Fish
and Wildlife Service (FWS), another agency within the Department of the
Interior began considering whether to list the polar bear as threatened under the
Endangered Species Act. The main justification for the proposed listing was

Despite the pleadings of agency scientists, the cumulative effects of oil development was
not considered in the EIS. For example, only one small part of the proposed Chukchi Sea
development was considered (the first well) in the EIS, and the EIS explicitly refused to consider
the combined impacts of Beaufort Sea development, North Slope Development, and Chukchi
Sea development, even though many of the threatened and endangered species across that region
are considered one population. Id. at V- 11, 13.
8" During the EIS scoping process, Shell reportedly indicated that it expected to include a
liquefied natural gas facility in its development. Shell therefore recommended that MMS
include considerations of a liquefied natural gas facility. See Email from Lisa Rotterdam,
Wildlife Biologist, Minerals Management Service, to Deborah Cranswick et al., Minerals
Management Service (Dec. 13, 2005, 15:17), availableat http://www.peer.org/docs/doi/08_17
1_full email exchange.pdf. Nevertheless, against the advice of its own scientists, MMS
excluded any consideration of LNG facilities from the EIS. See FINAL EIS, supranote 79, at IV6 (making it clear that a liquefied natural gas facility was not considered in the EIS); id.at V-II
("Gas development in the Chukchi OCS should not be included in the reasonably foreseeable
scenario. Therefore, offshore gas development and transportation impacts are not thoroughly
80

analyzed in this EIS."); see also NORTHERN ECONOMICS, ECONOMIC ANALYSIS OF FUTURE
OFFSHORE OIL AND GAS DEVELOPMENT: BEAUFORT SEA, CHUKCHI SEA, AND NORTHERN
ALEUTIAN BASIN, tbl.2, at 8, 22 (2009), available at http://www-static.shell.com/static/usa/do

wnloads/about-shell/strategy/major-projects/aaska/econanalysisofoffshoreogdevpt.pdf
(indicating that liquefied natural gas was not among the development scenarios considered).
82 In a preliminary finding, the U.S. Fish and Wildlife Service announced on September 8,
2009 that it was considering listing the Pacific walrus, found in the Chukchi Sea, under the
Endangered Species Act because of the threat that global warming poses to their survival. Press
Release, U.S. Fish and Wildlife Service, supra note 70.
83 STEVEN C. AMSTRUP ET AL., U.S. GEOLOGICAL SURVEY, FORECASTING THE RANGE-WIDE
STATUS OF POLAR BEARS AT SELECTED TIMES IN THE 21ST CENTURY 20 (2007), available at
http://www.usgs.gov/newsroom/special/polarbearsdocsUSGS_PolarBear_AmstrupForecast_
lowres.pdf.
8 See Endangered and Threatened Wildlife and Plants; 12-Month Petition Finding and
Proposed Rule to List the Polar Bear (Ursus maritimus) as Threatened Throughout Its Range, 72
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that polar bears faced severe habitat loss due to the melting sea ice attributable
to global warming. 5 Oil development in the Chukchi Sea would clearly
increase the threat these animals faced. Indeed, the Chukchi Sea EIS
concluded "it is certain that some [polar] bears will be harassed or killed as a
result of industrial activities in their habitat" 6 and the effects of accidental oil
spills could be "significant,"" pervasive, and potentially devastating."
In May of 2008, FWS ultimately decided to list the polar bear as
threatened. 9 Unfortunately, that decision came three months after the Chukchi
Sea lease sale and four months after the statutory deadline by which the
Department of the Interior was required to have made a listing decision. Had
the Department of the Interior complied with applicable law, the polar bear
listing decision would have been published a month before the proposed
Chukchi Sea lease sale. 90 Instead, the agency announced that it was delaying
a listing decision for "further study." This delay of the listing decision was
critical for the success of the lease sale. If the polar bear had been listed as
scheduled, FWS would have been required to designate a critical habitat for the
bear. That habitat would almost inevitably include the same waters contained
in Lease Sale 193, making the sale less likely. Instead, MMS cited the delay
in listing the polar bear under the Endangered Species Act as the reason it
would not impose requirements on oil companies to minimize risks for polar
bear populations. Congress has already held hearings about why the decision
on listing the polar bear was delayed past the Chukchi lease sale. 9' Indeed, it
Fed. Reg. 1064-01, 1065 (Jan. 9, 2007) (describing the history behind the listing proposal).
85 Id. at 1071-76; see also Endangered and Threatened Wildlife and Plants; Determination
of Threatened Status for the Polar Bear (Ursus maritimus) Throughout Its Range, 73 Fed.
Reg. 28,212, 28,219-28,226 (May 15, 2008) (to be codified at 50 C.F.R. pt. 17) (detailing the
loss of sea ice due to climate change, and the projected effect on polar bears).
86 FINAL EIS, supra note 79, at IV-164.
87 Id. at IV-163, 165-68.
88 Id. at IV-171.
89 Determination of Threatened Status for the Polar Bear (Ursus maritimus) Throughout Its
Range, 73 Fed. Reg. at 28,212, supra note 85,
9' The Department of the Interior is required to publish a final listing determination within
one year of a proposed listing. 16 U.S.C. § 1533(b)(6) (2006). The proposed listing was
published in the Federal Register on January 9,2007. 12-Month Petition Finding and Proposed
Rule to List the Polar Bear (Ursus maritimus) as Threatened Throughout Its Range,72 Fed. Reg.
at 1066, supra note 84. That gave the agency a deadline of January 8, 2008 for publishing its
final decision. Ctr. for Biological Diversity v. Kempthorne, No. C 08-1339 CW, 2008
WL 1902703 (N.D. Cal. 2008).
9' Oversight on the Listing Decisionfor the PolarBear Underthe EndangeredSpecies Act:
HearingBefore the S. Comm. on Env't & Pub. Works, 110th Cong. (2008), availableat http://
epw.senate.gov/public/index.cfin?FuseAction=Hearings.Hearing&HearingID--ec9l e3cO-802a23ad-4c06-c3aeca807 1Of.
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seems clear that the delay in listing was, at least in part, a deliberate attempt to
thwart any serious consideration of protecting polar bear habitat as part of the
Chukchi Sea lease sale.
The D.C. Circuit recently found that the Department of Interior's
entire 2007-2012 Outer Continental Shelf drilling plan was irrational because
it was based on a flawed analysis of the environmental sensitivity of Arctic
waters.92 The status of the Chukchi leases, which were issued under this now
invalidated plan, is unclear as of this writing.
V. How MIGHT A HUMAN RIGHTS FRAMING HAVE
ENHANCED THE CHUKCHI SEA PROCESS?

There are many lessons to draw from the Chukchi Sea saga. For now, we
will focus on how employing the emerging norms associated with the right to
a healthy environment might have channeled agency discretion down paths that
supported, rather than undermined, regulatory legitimacy. As hard choices are
made with regard to priorities, the emerging international environmental norms
of precautionary decision-making, advanced informed consent,
intergenerational equity, and common but differentiated responsibility might
have led to better, more sustainable decision-making.
The NEPA requirement that the agency prepare an EIS before making a
decision about leasing already serves a number of purposes related to those
captured by emerging international environmental norms. First, an EIS
promotes transparency by requiring the government to identify proposed
actions and to solicit comments thereon. Second, an EIS promotes
participation by allowing all interested to comment. However, the EIS
requirement would be enhanced if it were interpreted in concert with the
emerging international environmental norm of advanced informed consent and
the right to environmental information. These norms embody a different and
more robust concept of public participation than currently seen under United
States law. They require the government to make the right to participate
concrete by actively soliciting participation from groups, particularly
indigenous groups, that might otherwise not participate in the decision-making
process. If NEPA were interpreted along those lines, voices that typically do
not get attention prior to post-decision-making litigation-if indeed they are
heard at all-would become an integral part of shaping the EIS inquiry itself.
As a result, the government would hear a more diverse array of voices when
they could do more good-when the government is deciding the scope of

92 Ctr. for Biological Diversity v. U.S. Dep't of the Interior, 563 F.3d 466 (D.C. Cir. 2009).
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activity to investigate, rather than at a later litigation phase, challenging a
decision that is already afait accomplis.
Giving those typically under-represented groups a special role in the
conduct of an environmental assessment, a new and improved EIS process
would also help promote the additional emerging norm of inter-generational
and intra-generational equity. Particularly where irreversible changes are
contemplated, intergenerational equity would put a thumb on the scale for
precaution, sustainably managing and preserving rather than overexploiting
resources.
Similarly, embracing the venerable international environmental norm that
"the polluter pays" (which dates back to at least the 1941 Trail Smelter
Arbitration)93 would keep regulatory attention focused on the environmental
effects of conduct like oil and gas exploration. A regulatory system infused
with this principle would not sideline questions of environmental damage, and
a court system that viewed polluter pays as an integral part of a justiciable
human right would be far less likely to dismiss claims on political question or
standing grounds.
Because the Chukchi Sea process was so poorly managed from an
environmental rights perspective, it also raises the question of whether a human
right to a healthy environment could have restrained the government in its
relentless attempt to promote oil exploration in this pristine area. When a
government does not care about the environment and bends existing law to
avoid giving force to environmental rights, would a claimable human right
make a difference? The answer is both yes and no. A government bent on
violating human rights can certainly do so. But, the existence of a vibrant
jurisprudence of human rights means that it can no longer do so with impunity.
If the United States recognized a human right to a healthy environment, it
would have been much more difficult to play fast and loose with environmental
statutes than it was for the Bush Administration in the Chukchi Sea. Such a
right would remove the standing hurdle that keeps so many of these issues out
of court. Even without a justiciable human right to a healthy environment, if
existing United States' environmental rights were imbued with more of a
human rights sensibility it might create a culture shift that would make
scenarios like the Chukchi Sea leases less likely.
Thus, a human rights framework might have avoided some of the regulatory
failures that surrounded the process of issuing oil leases in the Chukchi Sea.
However, the human rights-based approach leaves significant questions
associated with protecting the environment unresolved.

" See supra note 23 and accompanying text.
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Human rights are anthropocentric: they are focused on human beings. Thus,
the utility of a human rights framework to protect Arctic ecosystems or polar
bears in their own right, rather than as an environmental amenity for humans,
is not clear. Often the link between the human environment and any particular
species (think snail darter, spotted owl, or desert fly) is tenuous at best.
Charismatic macrofauna, to which humans have an emotional attachment, tends
to fare a bit better, but even for them, the arguments for protecting individual
species and their habitats under a human rights analysis are derivative at best.
Yet, from an ecological perspective, protecting these species is critical to
maintaining overall system resilience. As the human right to a healthy
environment evolves and solidifies, it may resolve this problem. Certainly, it
is at least plausible that protecting the polar bear implicates several of the
human rights enumerated in the Universal Declaration. 94 For example,
Alaska's Inuit groups have repeatedly asserted that their cultural survival
hinges on sea ice and on the continued survival of species like the polar bear,
seal, and walrus. 95
V. CONCLUDING NOTE

The relationship between international law and domestic law is a fraught
question in the United States. Several Supreme Court justices 96 and numerous
elected representatives are on record for the proposition that resort to
international law to understand United States law, particularly constitutional
law, is inappropriate. This legal isolationist stance finds support in a popularly-

Universal Declaration of Human Rights, supra note 24.
"' See Inuit Petition, supra note 7, at 13-20, 39-56; Sheila Watt-Cloutier, Chair of the Inuit
Circumpolar Conference, Remarks at the United Nations Environment Programme "Champions
ofthe Earth" Ceremony (Apr. 19,2005), available at http://www.unep.org/pdf/champs-statements/
Canada-statement.pdf; Gita Laidler, Inuit Sea Ice Use in a Changing Climate (Feb. 26-28, 2006),
availableat http://www.cryosphere.pwias.ubc.ca/papers/session%201 %20-%201aidler.pdf. Foran
indepth exploration of this point, see INUrr CIRCUMPOLAR COUNCIL, THE SEA ICE IS OUR
94

HIGHwAY: AN INUIT PERSPECTIVE ON TRANSPORTATION IN THE ARCTIc (2008), availableat http://

inuitcircumpolar.com/files/uploads/icc-files/20080423_iccamsafinalpdfprintpdf Foran analysis
of Inuit knowledge about sea ice, see generally Inuit Sea Ice Use and Occupancy Project (ISIUOP),
https://gcrc.carleton.ca/confluence/display/lSfUOP/Inuit+Sea+Ice+Use+and+Occupancy+Project
+%281SIUOP%29 (last visited June 19, 2010).
96 Justice Scalia in particular has expressed hostility towards the use of foreign law. For
example, in 2004 Justice Scalia told the American Society of International Law that" 'It is my
view that modem foreign legal material can never be relevant to any interpretation of, that is to
say, to the meaning of the U.S. Constitution.' "ScaliaSkepticalAbout InternationalLaw in US.
Courts,MARIN INDEP. J., Apr. 3, 2004, availableat http://www.freerepublic.com/focus/f-news/
S1110916/posts.

20101

HUMAN RIGHTS AND THE ENVIRONMENT

671

held Panglossian vision of U.S. law as the best, truest, and fairest of possible
legal systems. The logical corollary of this belief is a disinclination to look
elsewhere for guidance-if what exists here is already the "best of all possible
worlds" any resort to foreign or international law will degrade rather than
enhance domestic legal processes. This Article suggests instead, that looking
to international law might be a really good thing to do as we strive to give
human rights content to environmental rights guaranteed under United States
statutory regimes.

